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ABSTRACT

This report provides an in-depth look at the legal landscape surrounding common-law partnerships in Canada.
The recognition and rights afforded to people in common-law relationships depend primarily upon the provincial
or territorial jurisdiction. An array of scenarios such as health care decisions, property division upon separation,
spousal support claims, inheritance rights, and special considerations for couples living on reserve contribute to
the intricate tapestry of legal rights in these relationships.

A closer look at the provincial and territorial processes of establishing health care decision-making authority
emphasizes that certain jurisdictions do not automatically recognize common-law partners to the same extent
as married ones. Moreover, property division rights are absent in several jurisdictions following separation,
amounting to different treatment of common-law and married couples. Interestingly, the availability of spousal
support post-separation, as well as the guidelines followed by the judges allocating them, are shared by most
jurisdictions, with the exception of Quebec.

Intestate (without a will) inheritance rights vary considerably, with some regions excluding common-law
partners from automatic inheritance. A notable exception arises for couples living under the jurisdiction of the
Family Homes on Reserves and Matrimonial Interests or Rights Act (FHRMIRA), highlighting the interactions of
federal and regional laws. After highlighting how the rights of common-law partners differ across Canada, this
report concludes by raising some of the important dimensions of the current debates on safeguarding the rights
of common-law couples.
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INTRODUCTION

There is a commonly held assumption in Canada that common-law couples have the same rights as married
couples. On the contrary, while there has been a general movement toward treating both types of couples the
same under the law, common-law couples’ rights and obligations are still different from those of their married
counterparts. Even the definition of “common-law,” as well as the rights and obligations associated with this
relationship status, differ across the provinces and territories.

This resource provides an overview of the rights of people in common-law relationships across Canada.
Comparisons focus on (1) health care decision-making in case of incapacity, (2) the division of family
property in case of separation, (3) spousal support in case of separation, and (4) inheritance in case of death.

It is important to note that this is not a comprehensive list of the rights and obligations held by common-law couples.
Certain programs and benefits in each province and territory may use different criteria to define common-law
relationships. Moreover, while many of the legal documents referred to in this document share similar names, each
province and territory has its own law. This document does not constitute legal advice. Please refer to a lawyer to
receive a professional opinion.

Key Points

* Therights associated with being in a common-law relationship in Canada, as well as the definition of who
is recognized as being part of such a relationship, are mostly determined by the provinces and territories.

* |f acommon-law partner becomes incapable of making personal health care decisions, all provinces and
territories will automatically allow a common-law partner to make those decisions on behalf of their partner
except in New Brunswick, Newfoundland and Labrador, the Northwest Territories, and Nunavut.

* |f acommon-law couple separates, there is no legal right or obligation in Ontario, Quebec, New Brunswick,
Nova Scotia, Prince Edward Island, Newfoundland and Labrador, and Yukon for the partners to divide their
property like a married couple.

* |facommon-law couple separates, all provinces and territories except Quebec allow one partner to claim
spousal support from their former common-law partner.

* |f one partner dies without a will, their common-law partner will not automatically inherit from their estate in
Nova Scotia, Ontario, Yukon, New Brunswick, Newfoundland and Labrador, and Quebec.

*  Common-law couples composed of at least one “Status Indian” living on a reserve where the Family Homes on
Reserves and Matrimonial Interests or Rights Act (FHRMIRA) applies have the right to the division of property in case
of separation, and to inherit from a common-law partner who died without a will, notwithstanding the provincial or
territorial legislation.

While most couples (77%) in Canada were married in 2021, the proportion of common-law couples has grown
much faster over the last four decades. Indeed, while approximately 6% of couples lived common-law in 1981,
this type of union accounted for nearly one-quarter (23%) of all couples four decades later.!?

Married people are automatically eligible for spousal support, division of property in case of separation
and divorce, or inheritance in case of death, but the portrait is far more complex for people in common-law
relationships. Since common-law unions fall under provincial and territorial jurisdiction for most purposes,
the definition of a common-law relationship and its associated rights vary by jurisdiction, and even from one
program to another within the same province or territory. For that reason, the criteria defining who is in a
common-law union will be listed for each area of rights for each province and territory.
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Table 1

Percentage of Couples Who Were Living Common-Law, Provinces and Territories, 2021

Canada BC AB SK MB ON QC NB NS PE NL NU NT YK
23% 18% | 17% | 7% | 17% | 16% | 43% | 23% | 21% | 18% | 19% | 52% | 36% | 33%

Source: Census of Population, 2021.
Terminology
Typically, a common-law relationship refers to a couple who is not married or who is in a civil union but has
been living in a “marriage-like relationship” for a set number of years. For clarity, this overview uses the terms
common-law relationships, people living common-law, common-law partners, and common-law couples.
These are used to represent terms such as partners, spouses, or de facto spouses that are sometimes used
in the different provincial and territorial legislation referred to in this document.
THE RIGHTS OF COMMON-LAW PARTNERS IN CANADA 2




RIGHTS OF COMMON-LAW COUPLES THAT ARE SIMILAR
ACROSS CANADA

Child Support After Separation or Divorce

Children across Canada have a legal right to financial support from both of their biological or adoptive parents.
Whether parents are married, living together, or never cohabited at all does not affect the financial responsibility
parents have for their children. Therefore, common-law parents have the same responsibility as their married
counterparts toward their children.3

In all jurisdictions, with the exception of Quebec, if the common-law partner of a parent has treated a stepchild
as their own, they could also be considered responsible for paying child support for their stepchild if the couple
breaks up.>

The amount of child support will be determined either by the Federal Child Support Guidelines® for married parents
who are divorcing or the parallel provincial and territorial Child Support Guidelines that apply to all other parents,
including common-law couples.” Quebec has a distinctive set of child support guidelines that apply to divorcing
parents in Quebec and all other Quebec parents. Thus, whether parents are married or not does not alter their
responsibility for child support or the amount of support. All children are treated equally.

Public Pensions

Under the Canada Pension Plan® and Old Age Security Act,° common-law couples are treated the same as
married couples if they have lived together in a conjugal relationship for a minimum of one year. For example,
when a common-law couple separates, they can apply to divide their Canada Pension Plan (CPP) credits.!°
Moreover, the common-law partner of a deceased contributor to CPP could ask for the survivor's pension,
and the common-law partner of a deceased recipient of Old Age Security (OAS) could receive the Allowance
for the Survivor.

In Quebec, the Quebec Pension Plan (QPP)™ replaces the CPP and also recognizes common-law partners
(called “de facto spouses” in Quebec) as eligible for certain benefits if they have lived together for at least three
years, or at least one year if they have a child together. Among others, they are eligible to apply for the partition
of their earnings under the QPP. Still, the partition is not automatic, and it must be requested jointly.'2 Another
benefit for common-law couples is that they are also eligible for the surviving spouse'’s pension.

Taxes

For income tax purposes, for both rights and obligations, common-law couples are treated the same as married
couples, once they “cohabit in a conjugal relationship” for 12 months or more, or if they cohabit for less than
12 months and have a child together. Like married spouses, common-law partners may choose to file separate
tax returns or file a joint return.’

Moreover, there are important rules for common-law couples or married spouses when it comes to the transfer
of property between them and the earning of income from sales of property. According to the Income Tax Act,’
if a person transfers their property to an unrelated person, the transferor must report any capital gain in their
tax return. However, when the transfer is between spouses or common-law partners, the initial owner of the
property does not have to report any capital gain. But, if the new owner partner decides to sell the property to a
third party following the transfer, the initial owner will have to report the capital gain or loss resulting from the
transaction in their tax return if the partners are still a couple.* These automatic tax rules may surprise many
common-law partners.
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Public and Private Benefits

Most public benefits at the provincial, territorial, and federal levels are accessible to both married and common-
law couples if they meet the minimum period of cohabitation. For example, the benefits granted by the federal
government to a Veteran's spouse are also available to a Veteran's common-law partner if they have been living
together in a conjugal relationship for a minimum of one year.®

One of the most significant federal benefits is the Canada child benefit (CCB).' In this case, common-law status
will usually mean a lower CCB, as the amount is determined by the “adjusted family net income” (AFNI). A parent
who cohabits for at least one year in a conjugal relationship with another person or who cohabits with the other

parent of the child must include the partner’s net income in their AFNL'® The same rules apply to the calculation
of the GST/HST credit, as only one credit payment is made per family."”

Another example is the workers’' compensation statutes of the different Canadian jurisdictions, which usually
recognize common-law partners as entitled to the same rights as married ones. Regarding social assistance, the
test for cohabitation is usually much less demanding than under conventional family law support rules, thereby
forcing the cohabitants to file for assistance together, immediately or after a delay. Social assistance rules typically
give considerable discretion to the worker in making a judgement about what constitutes “cohabitation.”

Concerning the private benefits accessed through employment, there is usually no difference between married and
common-law couples. Those private benefits are, for example, private health insurance, private dental insurance, or
any other benefits received at the private level.

Common-Law Couples Living on Reserve

Most of the rights of common-law partners living on reserve are established by provincial or territorial laws.
However, according to FHRMIRA, 8 individual First Nations can legislate on matters of division of family property in
case of separation and inheritance in case of death. Until a First Nation enacts its own matrimonial real property
law under the Act, the rules laid out in the FHRMIRA will apply by default in the community.’®

According to FHRMIRA,'8 people living common-law are eligible to demand the division of the family property in
case of separation. As for the right of a common-law partner to inherit from their partner who died without a will,
the Indian Act?0 establishes that common-law partners have priority in inheriting from the estate. The definition
of common-law partners used in both Acts is found in the Indian Act, which means that to be recognized as a
common-law couple, two people must have been cohabiting in a “conjugal relationship” for a minimum of one year.

Importantly, those provisions only apply if at least one of the partners is a First Nation member or a “Status Indian”
(as per the Indian Act)?' and if the First Nation in question does not have a self-government agreement or its own
property law.

Being recognized as part of a common-law couple is important when it comes to sponsoring one’s partner.
Immigration, Refugees and Citizenship Canada (IRCC)?2 has defined two categories of unmarried partners that
can be sponsored:

1. An eligible Canadian citizen, a registered person under the Indian Act, or a permanent resident can sponsor
their common-law partner if they have been living together in a “marriage-like relationship” for at least
12 consecutive months.

2. An eligible Canadian citizen, a registered person under the Indian Act, or a permanent resident can sponsor
their conjugal partner if they have been in a “conjugal relationship” for at least one year, but their partner lived
outside of Canada, and they could not live “as a couple because of reasons beyond their control.”
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RIGHTS OF COMMON-LAW COUPLES THAT VARY ACROSS CANADA

Health Care Decision-Making in Case of Incapacity

Table 2

Rights of Common-Law Partners in Terms of Health Care Decision-Making in Case of Incapacity Across
Provinces and Territories

Province/
territory

What the law says

BC

According to the Health Care (Consent) and Care Facility (Admission) Act,?3 if someone becomes
incapacitated before having designated their temporary decision-maker, the person’s spouse will
be the first person considered to become the temporary substitute decision-maker. Common-law
partners are recognized as spouses if they are living with the incapacitated person in a “marriage-
like relationship” without minimum duration.

AB

According to the Adult Guardianship and Trusteeship Act,?* if a person loses the ability to consent to
health care and has not delegated that authority to anyone before losing capability, their spouse or
common-law partner (or “adult interdependent partner”) will be the first person to be considered
to become the specific decision-maker. In Alberta, the Adult Interdependent Relationships Act?> states
that to be recognized as a common-law couple (or “adult interdependent partners”), the partners
must have lived in a relationship of interdependence for three years, or have a child together

and live “with some degree of permanence,” or have entered into an Adult Interdependent
Partner Agreement.

SK

According to the Health Care Directives and Substitute Health Care Decision Makers Act,2® if a person

becomes incapacitated without having made a health care decision directive or designated a proxy
or personal guardian, their spouse is the first person considered to become responsible for making
health care related decisions on their behalf. Common-law partners are considered spouses if they
have been cohabiting “in a relationship of some permanence.”

MB

According to the Mental Health Act,? if a person becomes incapacitated without having designated
a proxy or committee of property or personal care, their spouse or common-law partner will be
the first person considered to become responsible for making their health care-related decision.
To be recognized as common-law partners, two people must have been registered under the

Vital Statistics Act,?8 or they must have been cohabiting “in a conjugal relationship” for a
minimum of six months immediately before the person’s admission to the health facility.

ON

According to the Health Care Consent Act,?° if a spouse is incapable of making their health care
decisions and does not have a guardian, an attorney for personal care, or a representative, their
spouse will be the first person considered to make the decision for them. Under this Act, common-
law couples are considered spouses if they are living in a “conjugal relationship” and have cohabited
for one year, have a child together, or have a cohabitation agreement together.

QC

According to the Civil Code of Québec,30 if a person is incapable of making their health care decisions
and has not named a mandatary or a tutor through advance medical directives, their common-law
partner (or “de facto spouse”) will be the first person considered to make the decision for them.
However, because the Civil Code of Québec does not recognize the existence of “de facto spouse,”
there are no criteria establishing who is in a common-law relationship.
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Province/
territory

What the law says

NB

If a spouse is incapable of making their health care decisions and has not previously selected an
attorney or proxy, there is currently no priority order established to make health care decisions for
the incapacitated. Therefore, a common-law partner will not automatically become their partner’s
decision-maker.3!

NS

According to the Personal Directives Act,32 if someone is incapable of making their health care
decisions and has not appointed a guardian, their spouse will be the first person considered to
make the decision for them. Under this Act, common-law couples are considered spouses if they
have been cohabiting in a “conjugal relationship” for at least one year.

PE

According to the Consent to Treatment and Health Care Directives Act,33 if a spouse is incapable of
making their health care decisions and does not have a proxy or guardian, their spouse will be the
first person considered to make the decision for them. To be considered spouses, a common-law
couple must have been cohabiting in a “conjugal relationship” continuously for three years or
cohabiting in a “conjugal relationship” and have a child together.34

NL

According to the Advance Health Care Directives Act,3® if a person who loses the capacity to make
health care decisions has not named a substitute decision-maker, and was not appointed a guardian
by a court, their spouse will be the first person considered to act as their substitute decision-maker.
But, according to the definition of “spouse” found in the Family Law Act,3® common-law partners are
not considered to be spouses, so they do not have the automatic right to become their partner’s
substitute decision-maker.

YT

According to the Care Consent Act,3’ if a person is incapable of making their health care decisions
and does not have a guardian or a proxy, their spouse will be the first person considered to make
the decision for them. Common-law couples are considered “spouses” if they have been cohabiting
"as a couple” for the last 12 months.

NT

According to the Guardianship and Trusteeship Act,38 common-law partners do not have priority
when in need of choosing a temporary guardian for a person who has lost the capacity to make
their own decisions. This Act states that anyone can apply to the Court to become a temporary
guardian. Still, if someone applies for the position, the common-law partner is recognized as the
nearest relative who needs to be notified of the application. They are considered as living in a
common-law relationship if they have cohabited for at least one year or if they have a child together.

NU

According to the Guardianship and Trusteeship Act,3° common-law partners do not have priority
when in need of choosing a temporary guardian for a person who has lost the capacity to make their
own decisions. This Act states that anyone can apply to the Court to become a temporary guardian.
Still, if someone applies for the position, the common-law partner is recognized as the nearest relative
who needs to be notified of the application. They are considered as living in a common-law
relationship if they have cohabited for at least one year or if they have a child together.

Reserves

Same as in the province or territory
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Figure 1
Right to Health Care Decision-Making in Case of Incapacity for Common-Law Couples

Common-law partners have the right
to healthcare decision-making in
case of incapacity.

Common-law partners do not have
° the right to healthcare decision-
making in case of incapacity.

Division of Family Property in Case of Separation

Family property generally refers to the assets (family home, household contents, pensions, bank accounts,
investments, vehicles, businesses, etc.) and debts (credit, loans, mortgages, etc.) a couple acquired during
a relationship. To know more about what is included in a couple’s family property, refer to the appropriate
legislation, as each jurisdiction defines shareable family property a bit differently.

In some jurisdictions, there is a time limit for former eligible common-law partners to claim half of the family
property. Certain statutes sometimes allow courts to extend this time limit.

For those common-law partners who do not have access to the family property regime, the property (e.g., a house)
will be kept after separation by whoever holds “title” or is the owner of the property. In some cases, a partner who
is not the owner might still be able to obtain compensation by making a claim of “unjust enrichment,” claiming
that the legal owner of the property has been enriched by their contributions of money or labour.4°

THE RIGHTS OF COMMON-LAW PARTNERS IN CANADA 7



Table 3

Rights of Common-Law Partners in Terms of Division of Family Property in Case of Separation in the Provinces
and Territories

Province/
territory

What the law says

BC

According to the Family Law Act,* those recognized as spouses are eligible to claim half of the
family property within two years after the end of the relationship. Common-law couples are
recognized as spouses if they have lived in a “marriage-like relationship” for at least two years.

AB

According to the Family Property Act,*2 common-law couples (or “adult interdependent partners”)
are eligible to claim half of the family property within two years after the end of the relationship.
The Adult Interdependent Relationships Act?> states that to be recognized as a common-law couple
(or "adult interdependent partners”), the partners must have lived in a relationship of interdependence
for three years, or have a child together and live “with some degree of permanence,” or have entered
into an Adult Interdependent Partner Agreement.

SK

According to the Family Property Act,*3 spouses are eligible to claim half of the family property
within two years after the end of the relationship. Common-law couples are recognized as spouses
if they have “cohabited [...] as spouses continuously” for at least two years.

MB

According to the Family Property Act,** common-law partners are eligible to claim half of the family
property within three years after the end of the relationship. To be recognized as common-law
partners, they must have been registered under the Vital Statistics Act?8 or have been cohabiting
with each other “in a conjugal relationship” for at least three years.

ON

According to the Family Law Act,*> common-law couples are excluded from the definition of
spouses and are therefore not entitled to divide the family property equally like married couples.

QC

According to the Civil Code of Québec,3° common-law couples are not entitled to divide the family
property equally like married couples.

NB

According to the Family Services Act,’® common-law couples are excluded from the definition of
spouses and are therefore not entitled to divide the family property equally like married couples.

NS

According to the Matrimonial Property Act,*” common-law couples are excluded from the definition
of spouses and are therefore not entitled to divide the family property equally like married couples.

PE

According to the Family Law Act,*8 common-law couples are excluded from the definition of
spouses and are therefore not entitled to divide the family property equally like married couples.

NL

According to the Family Law Act,3® common-law couples are excluded from the definition of
spouses and are therefore not entitled to divide the family property equally like married couples.

YT

According to the Family Property and Support Act,*° common-law couples are excluded from
the definition of spouses and are therefore not entitled to divide the family property equally
like married couples.
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Prov!nce/ What the law says
territory
According to the Family Law Act,>° common-law partners are eligible to claim half of the family
NT property within two years after the end of the relationship. To be recognized as a common-law
couple, the partners must have lived in a “conjugal relationship” for two years, or for less than two
years and have had a biological or adopted child together.
According to the Family Law Act,®' common-law partners are eligible to claim half of the family
NU property within two years after the end of the relationship. To be recognized as a common-law
couple, the partners must have lived in a “conjugal relationship” for two years, or for less than
two years and have had a biological or adopted child together.
Reserves | See Public and Private Benefits (p. 4).

Figure 2
Right to Division of Family Property in Case of Separation for Common-Law Couples

Common-law partners have the right
to division of family property in case
of separation.

the right to division of family property

S

SIS
‘7

° Common-law partners do not have

in case of separation.
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Spousal Support in Case of Separation

Spousal support refers to the money paid by one partner to another after they divorce or separate. Provincial
and territorial legislations determine whether former common-law partners are entitled to spousal support.>?

When it comes to determining the amount and duration of spousal support for both divorcing spouses and
separating common-law partners, judges in all jurisdictions except Quebec follow the Spousal Support Advisory
Guidelines (SSAG) written by Professor Carol Rogerson of the Faculty of Law at the University of Toronto and
Professor Rollie Thompson from Dalhousie Law School.>3 Unlike the Federal Child Support Guidelines, the SSAG
are not legislated, but judges across the country have been using them to guide their decisions in the courts since
2005.53 When it comes to the spousal support of divorcing couples in Quebec, it is still possible to use the SSAG
if appropriate, but they are not as widely used by judges in Quebec as in the rest of the country.>4

In some jurisdictions, there is a time limit for former eligible common-law partners to claim spousal support.
Certain statutes sometimes allow courts to extend this time limit.

Table 4
Rights of Common-Law Partners in Terms of Spousal Support in Case of Separation in the Provinces and Territories

Province/

territory What the law says

According to the Family Law Act,* partners recognized as spouses are eligible to claim spousal
support from their former partner within two years after the end of the relationship. Under this Act,
common-law couples are recognized as spouses if they have lived in a “marriage-like relationship”
for at least two years or if they have lived together for less than two years and have a child together.

BC

According to the Family Law Act,>> common-law partners are eligible to claim spousal support
from their former partner at any time after the end of the relationship. The Adult Interdependent
Relationships Act?> states that to be recognized as a common-law couple (or “adult interdependent
partners”), the partners must have lived in a relationship of interdependence for three years, or
have a child together and live “with some degree of permanence,” or have entered into an Adult
Interdependent Partner Agreement.

AB

According to the Family Maintenance Act,® partners recognized as spouses are eligible to claim
spousal support from their former partner at any time after the end of the relationship. Under this
Act, common-law couples are recognized as spouses if they cohabited continuously for two years
or if they had a child together while cohabiting in a “relationship of some permanence.”

SK

According to the Family Law Act,>” former common-law partners are eligible to claim spousal support
from their former partner at any time after the end of the relationship. Under this Act, partners are
recognized as common-law couples if they are registered under the Vital Statistics Act,28 or have a child
together and have cohabited for one year, or have cohabited in a conjugal relationship for three years.

MB

According to the Family Law Act,*> partners recognized as spouses are eligible to claim spousal
support from their former partner at any time after the end of the relationship. In this section of
the law, the definition of spouses includes unmarried couples who have cohabited for three years
or who are in a “relationship of some permanence” and have a child together.

ON

According to the Civil Code of Québec,3® common-law partners are not eligible to claim spousal
support from their former partner.

QC

THE RIGHTS OF COMMON-LAW PARTNERS IN CANADA 10



Province/
territory

What the law says

NB

According to the Family Law Act,>® common-law partners are eligible to claim spousal support
from their former partner at any time after the end of the relationship. To be considered as eligible
common-law partners, they must have cohabited continuously for three years “during which time
one person has been substantially dependent on the other” or they must have “cohabited in a
situation of some permanence” and have a child together.

NS

According to the Parenting and Support Act,>® partners recognized as spouses are eligible to
claim spousal support from their former partner at any time after the end of the relationship.
Under this Act, common-law couples are recognized as spouses if they are considered as
“domestic partners” under the Vital Statistics Act,®0 or if they have lived together in a “conjugal
relationship” continuously for a minimum of two years, or if they have lived together in a
“conjugal relationship” and have a child together.

PE

According to the Family Law Act,*8 partners recognized as spouses are eligible to claim spousal
support from their former partner within two years after the end of the relationship. Under this
Act, common-law couples are recognized as spouses if they have been cohabiting in a “conjugal
relationship” continuously for three years or if they have been cohabiting in a “conjugal relationship”
and are the parents of a child.

NL

According to the section that regulates spousal support in the Family Law Act,3® partners recognized
as partners are eligible to claim spousal support from their former partner within two years after
the end of the relationship. They are recognized as partners if they have cohabited in a “conjugal
relationship” for at least two years, or for at least one year if they have a child together.

YT

According to the Family Property and Support Act,*® common-law partners are eligible to claim
spousal support from their former partner at any time after the end of the relationship. They
are eligible if they "have cohabited in a relationship of some permanence.”

NT

According to the Family Law Act,#8 >0 partners recognized as spouses are eligible to claim
spousal support from their partner within two years after the end of the relationship. Under this
Act, common-law couples are considered spouses if they have lived in a “conjugal relationship”
for two years, or for less than two years and have had a child together.

NU

According to the Family Law Act,®' partners recognized as spouses are eligible to claim spousal
support from their partner within two years after the end of the relationship. Under this Act,
common-law couples are considered spouses if they have lived in a “conjugal relationship” for
two years, or for less than two years and have had a child together.

Reserves

Same as in the province or territory
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Figure 3

Right to Spousal Support in Case of Separation for Common-Law Couples

Common-law partners have the
right to spousal support in case
of separation.

Common-law partners do not have
° the right to spousal support in case
of separation.
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Inheritance in Case of Death of a Partner Who Died Without Making a Will

Table 5

Rights of Common-Law Partners in Terms of Inheritance in Case of Death of a Partner Who Died Without Making a Will
in the Provinces and Territories

Province/
territory

What the law says

BC

According to the Estate Administration Act,®’ a common-law partner of a person who died without
making a will is authorized the same share of the estate as a married partner would receive. Under
this Act, a couple can be recognized as common-law if they had been living in “a marriage-like
relationship” for at least two years immediately before the person’s death.

AB

According to the Wills and Succession Act,®? if someone dies without making a will, their common-
law partner (or “adult interdependent partner”) will be automatically considered in the division
of the estate. In Alberta, the Adult Interdependent Relationships Act?® states that to be recognized
as a common-law couple (or “adult interdependent partners”), the partners must have lived in a
relationship of interdependence for three years, have a child together and live “with some degree
of permanence,” or have entered into an Adult Interdependent Partner Agreement.

SK

According to the Intestate Succession Act,®3 the common-law partner of a person who died without
making a will is authorized the same share of the estate as a married partner would receive. To be
considered in a common-law relationship under this Act, the partners must have cohabited for at

least two years.

MB

According to the Intestate Succession Act,®* the common-law partner of a person who died without
making a will is authorized the same share of the estate as a married partner would receive. To be

considered in a common-law relationship, the partners must be registered under the Vital Statistics
Act,28 have a child together, and have cohabited for one year, or have lived together for three years.

ON

According to the Succession Law Reform Act,®> the rights granted to the spouse of a person who
died without making a will are not granted to common-law partners.

QC

According to the Civil Code of Québec,3° the rights granted to the spouse of a person who died
without making a will are not granted to common-law partners.

NB

According to the Devolution of Estates Act,%® the rights granted to the spouse of a person who died
without making a will are not granted to common-law partners.

NS

According to the Intestate Succession Act,®’ the rights granted to the spouse of a person who died
without making a will are not granted to common-law partners.

PE

According to the Probate Act,®8 the common-law partner of a person who died without making
a will is authorized the same share of the estate as a married partner would receive. To be
considered spouses under this Act, people living common-law must have been cohabiting in a
“conjugal relationship” continuously for three years, or cohabiting in a “conjugal relationship”
and have a child together.6®

NL

According to the Intestate Succession Act,’9 the rights granted to the spouse of a person who died
without making a will are not granted to common-law partners.
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Prov!nce/ What the law says
territory
VT According to the Family Property and Support Act,*° the rights granted to the spouse of a person
who died without making a will are not granted to common-law partners.
According to the Intestate Succession Act,”! the common-law partner of a person who died without
making a will is authorized the same share of the estate as a married partner would receive if
NT their relationship matched the definition of spouses established in the Family Law Act.>° To be
recognized as spouses under this Act, a common-law couple must have lived in a “conjugal
relationship” for two years, or for less than two years and have had a child together.
According to the Intestate Succession Act,’? the common-law partner of a person who died without
NU making a will is authorized the same share of the estate as a married partner would receive. To be
recognized as spouses under this Act, people living common-law must have lived in a “conjugal
relationship” for two years, or for less than two years and have had a child together.
Reserves | See Public and Private Benefits (p. 4).
Figure 4

Right to Inheritance in Case of Death of a Partner Who Died Without Making a Will for Common-Law Couples

Common-law partners have the right to
inheritance in case of death of a partner
who died without making a will.

Common-law partners do not have the
e right to inheritance in case of death of a
partner who died without making a will.
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FOOD FOR THOUGHT

* Some provinces, such as Quebec, have a high proportion of common-law couples (43%) but grant them few
rights. Others, such as Manitoba, with a much smaller portion of common-law couples (17%), grant rights
very similar to married couples. Even so, there does not seem to be a correlation between the rights granted to
common-law couples and the prevalence of this type of union. This raises questions about what other factors
influence the decision to form and stay in a common-law relationship.

= Surprisingly, the Supreme Court of Canada has twice ruled that the exclusion of common-law couples from family
property laws that cover married persons does not amount to discrimination under the Canadian Charter of
Rights and Freedoms: Walsh v Bona, 2002 SCC 8373 and the Quebec case known as Eric v Lola, 2013 SCC 5.74
In the Quebec case, the Court also ruled it was not unconstitutional discrimination to exclude common-law
partners from claiming spousal support. Any changes in provincial and territorial laws thus result from political
decisions by legislators and governments.

* ltis tempting to argue that provinces should increase their legal recognition of common-law couples. Indeed, the
lack of protection in certain jurisdictions can have significant consequences for people who are uninformed about
their rights as common-law partners. For example, people in a long-time common-law relationship might omit to
write a will, thinking that their belongings will automatically go to their surviving partner when they die, while this
right is not granted to common-law partners where they live.

«  Common-law couples can use other legal strategies, such as entering a cohabitation agreement, having a will,
or acquiring property jointly, to protect themselves in provinces and territories where certain rights are not
automatically granted to them. One could question the extent to which common-law couples are informed
about those options and in what proportion they use them.

* Finally, with the rise of alternative family structures to monogamous relationships, it will be interesting to track
how the current laws and policies regulating marriage and common-law couples will be put to the test. For
example, one of the criteria for Albertan common-law couples to be recognized as forming a “relationship
of interdependence” is to “function as an economic and domestic unit,” which is partially determined by the
exclusivity of the relationship. This criterion might not be adapted to the situation of certain relationships, such
as polyamorous couples.”>
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ANNEXES

Table 6
Summary of the Rights of Common-Law Partners Across Provinces and Territories
Rights
Province/ Health care Division of family - Inheritance in
territory decision-making in property in case of SIS T case of death of an
. > . case of separation .
case of incapacity separation intestate partner
BC
AB
SK
MB
on X I
oc o o o
© O o o
o o o
. o
“ 9 o o
" o o
o 9
v 9
Same as the province Same as the province
Reserves? . .
or territory or territory

2 Only if the First Nation does not have its own matrimonial real property law yet and that FHRMIRA applies instead. See Common-Law
Couples Living on Reserve (p. 4) for more explanations.
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Table 7

Summary of Criteria to Be Recognized as Common-Law Partners Across Provinces and Territories

Rights
el Health care Division of family Spousal support in Inheritance in
territory decision-making in property in case of p ppor case of death of an
. > . case of separation .
case of incapacity separation intestate partner
Living together in a Living togetherin a Living togetherin a Living together in a
“marriage-like relationship” | “marriage-like relationship” | “marriage-like relationship” | “marriage-like relationship”
BC Health Care (Consent) for two years []oRr two years for two years
and Care Facility Family Law Act4! having a child together Estate Administration Act6!
[Admission] Act?3 g g
Family Law Act#
Three years together Three years together Three years together Three years together
OR OR OR O0R
having a child together having a child together having a child together having a child together
OR OR OR OR
AB Adult Interdependent Partner | Adult Interdependent Adult Interdependent Adult Interdependent
Agreement Partner Agreement Partner Agreement Partner Agreement
Adult Guardianship and Family Property Act# Family Law Act5 Wills and Succession Act6?
Trusteeship Actt4
Cohabiting in a “relationship | Cohabiting “as spouses Cohabiting “as spouses Cohabited together for
of some permanence” continuously” for two years | continuously” for two years | two years
Health Care Directives and | Family Property Act#3 OR . . AND
SK . having a child together have not ceased to do so
Substitute Health Care A )
. while in a “relationship of more than 24 months prior
Decision Makers Act2 .
some permanence to the death
Family Maintenance Act36 Intestate Succession Act63
Registered under the Registered under the Registered under the Registered under the
Vital Statistics Act Vital Statistics Act Vital Statistics Act Vital Statistics Act
OR OR OR OR
“in a conjugal relationship” | “in a conjugal relationship” | have lived together for one | have lived together for one
MB for six months for three years year and have a child year and have a child
. OR OR
] 4
Mental Health Act Family Property Act have lived together for have lived together for
three years three years
Family Law Act5? Intestate Succession Act64
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Province/
territory

Rights

Health care
decision-making in

Division of family
property in case of

Spousal support in
case of separation

Inheritance in
case of death of an

for two years

OR

living together in a “conjugal
relationship” and have a
child together

Parenting and Support Act39

case of incapacity separation intestate partner
Living in a “conjugal Not entitled Having lived together for No automatic inheritance
relatlo.nshlp and have Family Law Act4 three years Succession Law Reform Act65
cohabited for one year O0R .
0R being in a “relationship of | Family Law Act‘s
living in a “conjugal some permanence” and
relationship” and have a having a child together
ON Bg‘ld together Family Law Act45
living in a “conjugal
relationship” and have a
cohabitation agreement
together
Health Care Consent Act?
Common-law has the priority, | Not entitled Not eligible No automatic inheritance
QC Eﬁé [1:chtena il el Civil Code of Québec30 Civil Code of Québec30 Civil Code of Québec3o
Civil Code of Québec30
No order of priority Not entitled Cohabiting continuously for | No automatic inheritance
established in the law Marital Property Act4 three years “during which Devolution of Estates Act6
time one person has been
substantially dependent on
the other”
NB OR
“cohabit[ing] in a situation
of some permanence” and
have a child together
Family Law Act58
Cohabiting in a “conjugal Not entitled Being considered as No automatic inheritance
el ol Matrimonial Property Act4 dgmestlc 'pa'rtners ki Intestate Succession Actb
one year Vital Statistics Act
Persanal Directives Act3 UR e
living together in a “conjugal
relationship” continuously
NS

THE RIGHTS OF COMMON-LAW PARTNERS IN CANADA

18




Province/
territory

Rights

Health care
decision-making in

Division of family
property in case of

Spousal support in
case of separation

Inheritance in
case of death of an

biological or adopted
child together

Family Law Act0

biological or adopted
child together

Family Law Act50

case of incapacity separation intestate partner
Cohabiting in a “conjugal Not entitled Having cohabited for Cohabiting in a “conjugal
relationship” continuously Family Law Act!8 three years relationship” continuously
for three years OR for three years
OR having cohabited and having | OR
cohabiting in a “conjugal a child together cohabiting in a “conjugal
PE relationship” and are . relationship” and are parents
48
parents of a child Family Low Act of a child
Consent to Treatment and Probate Act5®
Health Care Directives Act33 Family Law Act*®
Family Law Act48
Common-law partner does Not entitled Cohabiting in a “conjugal No automatic inheritance
PO Family Law Act36 ;Svl:tlt;r;ilp el s Intestate Succession Act’0
Advance Health Care 0R y
Directives Act3 e e
NL i cohabiting in a “conjugal
Family Law Acts® relationship” for at least
one year and having a
child together
Family Law Act36
Cohabiting “as couple” Not entitled Having “cohabited in a No automatic inheritance
for 1Z months Family Property and rEl:]nt:UES:Ip Sf Some Family Property and
YT Care Consent Act3 Support Act4 permanence Support Act4
Family Property and
Support Act49
Common-law partner does | Living in a “conjugal Living in a “conjugal Living in a “conjugal
not have a priority relationship” for two years | relationship” for two years | relationship” for two years
N OR OR 0R
Guardianship and e e .
Tz A living in a “conjugal living in a “conjugal living in a “conjugal
relationship” for less than relationship” for less than relationship” for less than
NT two years and having a two years and having a two years and having a

biological or adopted
child together

Intestate Succession Act™
Family Law Act50
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Province/

Rights

Family Homes on Reserves
and Matrimonial Interests
or Rights Act8

. Health care Division of family Spousal subbort in Inheritance in
territory decision-making in property in case of p pport case of death of an
. > . case of separation .
case of incapacity separation intestate partner
Common-law partner does | Living in a “conjugal Living in a “conjugal Living in a “conjugal
not have a priority relationship” for two years | relationship” for two years | relationship” for two years
Guardianship and U.R. e QR. e DR e
. living in a “conjugal living in a “conjugal living in a “conjugal
Trusteeship Act3 > S T
relationship” for less relationship” for less relationship” for less
NU than two years and having | than two years and having | than two years and having
a biological or adopted a biological or adopted a biological or adopted
child together child together child together
Family Law Act5! Family Law Act5! Intestate Succession Act?
Family Law Act™
Same as the province Cohabiting in a “conjugal Same as the province Cohabiting in a “conjugal
or territory relationship” for one year or territory relationship” for one year
Reserves® Indian Act20

b Only if the First Nation does not have its own matrimonial real property law yet and that FHRMIRA applies instead. See Common-Law
Couples Living on Reserve (p. 4) for more explanations.
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